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STATB 0F NEI{I YORK

STATE TAX COMI,IISSION

N. Lee Lacy Associates f, td.

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Corporation
tr'ranchise Tax under Article 9A of the Tax Law tor
the Year  Ending 313L/76.

AIT'IDAVIT OT UAIf,ING

State of New York
County of Albany

connie Hagerund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
21st day of 0ctober, 1983, she served the within notice of Decision by
cert i f ied mail upon N. lee Lacy Associates l td., the petit ioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as fo l lows:

N.  Lee Lacy Associates Ltd.
160  E .  61s t  S r .
New York, NY 10021

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) undei the- exilusive care and cuitody of
the united states Postal service within the state of New york.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said vrrapper is the lalt known address
of the petit ioner.

Sworn to before me this
21s t  day  o f  October ,  1983.

AU?HORIZED TO ADMINISTER
CIATIIS PURSUT$,I'J T0 IAX IrAW
SECTION 174



STATE OF NEhI YORK

STATE TAX COMIfISSION

In the Matter of the Petition
o f

N. tree f,acy Associates trtd.

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Corporation
Franchise Tax under Article 94 of the Tax law for
the Year Ending 3/31176.

AIT'IDAVIT OF IIAILING

Stale of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
21st day of 0ctober, 1983, she served the within notice of Decision by
certified mail upon Clifford hlasserman the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Clif ford Wasserman
Kaniuk, Malakoff & Wassernan, CPA, P.C.
98 Cutter MiI l  Rd.
Great  Neck,  NY 11021

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) undei the exilusive care and cultody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said errapper is the
last known address of the representative of the petit ioner.

Sworn to before ne this
21st  day of  October ,  1983.

AUiHOiU[nD T0 IiDilIINISTER
0ATI{S ft'RSU;Ni T0 TAX LAW
SEOTIOI,I I74



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0ctober  21,  1983

N. Lee lacy Associates ltd.
160  E .  61s t  S t .
New York, NY 10021

Gentlemen:

Please take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1090 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Comrnission can only be instituted under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this notice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Building /19 State Campus
A1bany, New York t2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Clif ford Wasserman
Kaniuk, Malakoff & Wasserman, CPA,
98 Cutter I'lill Rd.
Great  Neck,  NY 11021
Taxing Bureaut s Representative



STATE 0F NEt+t YORK
. l

STATE TAI( CO}I!fiSSION

In the ltatter of the Petition

o f

l{. r,nn tAcY/AssocrAlts, f,TD.

for Redeternination of a Deficiency or for
Refund of Corporation Franchise Tax uader
Article 9-A of the Tax law for the Year
Ended Marcb 31, 1976.

DECISIOI{

Petitioner, N. Lee Lacy/Associates, Ltd., 160 East 6lst Street, $ew York,

!{ew York 10021, filed a petition for redeterminatlon of a deficiency or for

ref,und of cotporati.on franchise tax under Article 9-A of the Tax Law for the

year ended March 31, 1976 (f i le No. 31518)

A fornal hearing was held bafore Daniel J. RanaLli, f,earing Officer, at

the offices of the State fax Conmission, Two World Trade Center, Ner York, ilew

York, on Decenber 1, 1982 at 3:00 P.U. with all briefs to be subnitted by

llarch 22, 1983. Petitioner appeareil by Kaniuk, l{alakoff & tlassermen, (Clifford

I{agsemanr Esq. , of counsel-). The Audit Divieion aBpeared by PauL B. Coburn,

Eeq. ( l l i .cbael Git ter,  Esg.,  of  counsel-) .

rqsuE

I'lhether the Audit Division properly disallo\red a deduction for a foreigu

exchange loss incurred by petitioner in transactions with rel.ated corporations.

FII{DIT{GS OF FACT

1. On August 15, 1980, as the result of a field audit, the Audit Divieion

issued a l{otice of Deficiency pursuant to Art{cle 9-A of the Tex f,aw againet

pet i t ioner,  i l .  Lee Lacy/Associates, Ltd.,  in tbe amourt 6f  $31575.00 plua

intereet of $11190.17 for a total  due of $4,765.17 for the f iscal  year ended
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March 31, t'glA. ihu O"rr"iency resulted from the disallowance, by the Audit

Divis ion, of  a $391600.00 deduct ion for a foreign exchange loss incurred by

petitioner in transactions with related corporations.

2. Petitioner is one of a group of corporations owned by N. f,ee f,acy and

Benson Green. During the year in issue, the active corporations owned by

l{essrs. lacy and Green, in addit ion to pet i t ioner,  were N. lee lacy/Associates,

Ltd.,  los Angeres ("Lacy LA"),  N. Lee Lacy/Associates rnternat ional,  Ltd.

( t t r .acy rnternat ional") ,  and N. Lee Lacy/Associates, Ltd.,  uni ted Kingdon

( "Lacy  UKt ' ) .

3. Petitioner and l,acy lA are television comr'tercial production companies.

Each company has its own staff and performs identical functions. Petitioner

produces conunercials on the east coast and f,acy f,A produces on the west coast.

Lacy International was organized in lichtenstein to make cormercials in Europe.

Lacy fnternat ional retains third part ies to direct and produce cormercials.

lacy Internationalrs books and records are maintained in f,ichtensteitr. Lacy

lIK produces cornmercials in the United Kingdom. It has its own staff and bills

i ts cl ients direct ly.

4. During the years prior to and including the year in issue, Lacy

International lent Swiss francs to petitioner. These loang bore interest

of approxinately 5.5 percent and were made over a period of years. Pr ior to

March 31, 1976, as a result  of  said loans, pet i t ioner owed Lacy Internat ional

the pr incipal amount of $349,033.00 plus interest of  $65 1904 fox a total  of

$414'937.00. The pr incipal amount represented the U.S. dol lar eguivalent of

the Swiss franc on the dates that each of the loans were made. In addition,

the cunulative exchange rate difference between the U.S. dollar and the Swies

franc as applied to the total Swiss- francs owed as of March 31, 1976, and the
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U.S. dollar equivalent of the Swiss francs loaned at the time the varioug

loaas nere made amounted to $741729.00. For accounting purposes, each year's

fl.uctuatton hras recorded as income or expense on the bookg of the two coupanies.

5. During the aforesaid years, petitioner lent U.S. dollars to Laqy UK.

As'of March 31, 1976, Lacy uK owed pet i t ioner $280,689.00. 0n Harch 31, 1976,

patltioner transferred to Lacy International $2251000.00 of principal debt

owed petitioner by &acy lK. Baeed on exchange rate differences, tbe $2251000,00

transfer was in satiefaction of only $185 1400.00 of principal. debt due tracy

fnteraational. For accounting pur?o$es, the transfer reeulted in no devaluation

expense or income beiag recorded on the books of either coqpaly, as such ltena

had been previously recorded each year as they accrued. For tax purl,osec

however, since the devaluation expense accrued prior to the trangfer had not

been deducted by petitioner because no ttpalmentil had been made, it deducted

939'500.00 of devaluat ion expense (the di f ference between the $225,OOO.OO

receivable from Lacy IJK and the $1851400.00 payable to lacy Interaational, which

amount was retired) on its return for the fiscal year ended March 31, 1976, as

that was the year of tha transfer.

6. The books and records of petltioner, tacy UK, and lacy fnternational

reflected the Harch 31, 1976 txar$action as follows: petitioner debited due

to Lacy fqternat iotal  $2251000.00 and credited due from Lacy I IK $2251000.00.

Lacy International debited due from Lacy IK $2251000.00 and credited due frqm

petitioner $225'000.00. No accounting entry was made by either company for

the devaluation adjuetment as such devaluation expense (in the case of petitloner)

or iocome (in the case of Lacy International) had beea reflected on eo annual

basis in the years they accrued. Lacy tX debited due to petitioner for $2251000.00

and credited due to Lacy Internatioaal g225rO00.O0.
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7. Petitioner argued that the af,oresaid loaas were armrs length transactlons

which were closed and coupJ.eted during fiecal year ended March 31, 1975 and

that the resulting devaluatioa logs was deductible uader sectioo 165(a) of the

Interaal Revenue Code. Petitiooer maintained that the fact that the three

corporations iuvolved were all orsoed by the Eame two percone is not, in iteclf,

sufficient to eBtablish that the transf,ers were not in furtherance of a real

and valid businese purpoee. The Audit Division argued, intef alia, that the

loang were mere sham transactions entered into for tar-saving puqposee only

and not for any valid busiaess reasons.

co$cf,usroNs oF LAt{

A. That eubdivision 9 of section 208 of the Tax Law providee, ia part,

that frlt]he term rentire net incomet means total net incone froo all sources,

which shall be presrtnably the sane aa the entire taxable income which the

ta:(Payer is required to report to the United States treasuqf department...rr.

Except as provided in l{ew York statutes, net Lncome must be calculated in

accordance with the definitions and dictates of the Internal Revenue Code

( C o n w a y ,  Q o .  v .  L y n c h ,  % B  } I . y . 2 4 5 ) .

B. ?hat section 155(a) of the fnternal Revenue Code allowg as a deduction

'tany loss sustained during the taxable year and not coupensated for by iasuraace

or otherwise".  Sect ion f .165-1(b) of the Treasury Regulat ioss provides, in

partr  that r ' l t ]o be al lowable as a deduct ioa uader sect ion 165(a),  a loee muct

be evidenced by closed and coupleted transactioae, fixed by identifiable

eventg...actually sustained dutLng the taxable year. OaLy a boua fide lose io

allowable. Subetance and not mere form shal1 govern in deternlning a deductibLe

l o g g t t .
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C. th"a aO. transaction from which the loss is derived "must have been

motivated by a tbusiness purposer before the loss can be accepted as substant ive

and bona f ide' t  (Northern Pacif ic Ry. Co. v.  United statesr 378I".  2d 686, 69l

[Ct. Cl. L967I). The concept of a business purpose "was developed primarily to

assure that a transaction sought to be recognized for tax purposes would have

some substantial basis other than a hoped-for tax saving. But it is not every

non-tax use of a subsidiary (or related corporat ion) which can properly be

ca l led  a  rbus iness  purposer r '  ( id .  a t  692) .

D. That,  assuming without deciding, that pet i t ionerts loan traasact ions

were arm's length transactions which were closed and completed during the year

in issue, petitioner failed to show that any valid business reasotrs underlay

the loans. lacy fnternat ional could have, as easi ly,  made loans direct ly to

Lacy IK ldithout having to go through petitioner and without a resultiug

devaluation loss. Petitioner failed to show that there were any other objectives

of the loans other than to attribute the loss and corresponding deduction to

it so that petitioner could obtain the tax benefit. t{ithout further evidence,

the Audit  Divis ion properly disal lowed pet i t ioner 's claim for a deduct ion

based on a devaluat ion loss.

E. That the pet i t ion of N. Lee Lacy/Associates, l td.  is denied and the Not ice

of Def ic iency issued August 15, 1980 is sustained.

DATED: Albany, New York STATE TN( COMMISSION

OcT 2 t 1983
PRESIDENT


